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CASE  SUMMARIES 


ADVERSE  ACTIONS 

KENNETH  J.  BIVENS  (Docket  No.  AT075219003)  and 
LLOYD  G.  MARSHALL  (Docket  No.  AT0752 19002)  v. 

TENNESSEE  VALLEY  AUTHORITY 

October  15,  1981 

Appellants  were  removed,  based  on  charges  of  re- 
moving agency-owned  eguipment,  unauthorized  use 
of  eguipment,  and  taking  other  actions  that  raised 
serious  doubts  regarding  their  integrity  and  capacity 
for  carrying  out  the  responsibilities  of  their  positions. 
In  the  initial  decisions,  the  presiding  official  sustained 
the  charges  but  reversed  the  agency-imposed  penalty 
because  appellants  presented  unrebutted  evidence 
that  other  similarly  situated  employees  received  less 
severe  penalties  for  like  or  similar  conduct.  The 
presiding  official  did  not  however  mitigate  the  agency- 
imposed  penalty. 

The  agency  petitioned  for  review,  and  the  Office  of 
Personnel  Management  filed  an  intervenor  brief,  both 
of  which  discussed  issues  that  the  Board  subseguently 
decided  in  Douglas  v.  Veterans  Administration, 
MSPB  Docket  No.  AT075299006  (April  10,  1980).  In 
each  of  their  responses,  appellants  objected  to  the 
agency's  filing  of  a single  petition  for  review  since  the 
case  had  not  been  consolidated,  they  both  discussed 
issues  considered  by  the  Board  in  Douglas,  and  they 
contended  that  the  presiding  official's  determinations 
regarding  their  allegations  of  prohibited  personnel 
practices  were  erroneous. 

The  Board  granted  the  petition  for  review  and  con- 
solidated the  appeals.  The  Board  discussed  the  facts 
in  light  of  its  decision  in  Douglas  and  found  that, 
based  on  the  disparate  treatment  of  similarly  situated 
employees  and  evidence  of  appellants'  likelihood  of 
rehabilitation  as  evidenced  by  their  length  of  service, 
satisfactory  job  performance,  and  clean  work  record, 
the  penalty  of  removal  was  unreasonable.  The  Board 
said  that  appellants'  offenses  were  serious  and  found 
that  a suspension  of  60  days  was  appropriate.  The 
Board  also  noted  that  appellants  did  not  produce  suffi- 
cient evidence  to  show  that  the  agency  action  consti- 
tuted a prohibited  personnel  practice  as  they  alleged 
in  their  responses. 


Accordingly,  the  initial  decisions  were  affirmed  as 
modified. 

LAVERNE  CHISHOLM  v.  DEFENSE  LOGISTICS 
AGENCY  (Docket  No.  PH075209043) 

October  2,  1981 

This  case  came  before  the  Board  on  remand  from 
the  United  States  Court  of  Appeals  for  the  Third  Cir- 
cuit by  order  dated  July  28,  1981 . Appellant  had  been 
removed  from  his  position  based  on  the  charge  that  he 
struck  and  shoved  a fellow  employee.  The  agency 
removed  appellant  because  of  the  severity  of  the  in- 
jury to  the  other  employee. 

In  the  initial  decision,  the  presiding  official  re- 
versed the  agency  action,  finding  that  the  agency  did 
not  prove  its  charge  by  a preponderance  of  the 
evidence.  He  also  found  that  the  medical  report  sub- 
mitted by  the  agency  revealed  that  the  employee's 
symptom  did  not  constitute  evidence  of  any  injury 
from  appellant's  actions.  The  presiding  official, 
however,  did  not  consider  two  judgment  and  proba- 
tion commitment  orders  submitted  by  the  agency  in- 
dicating that  appellant  had  been  found  guilty  of 
assault  and  disorderly  conduct  based  on  the  same 
incident  which  led  to  the  removal. 

The  Board  reopened  the  case  on  its  own  motion  on 
January  3,  1980,  to  determine  whether  the  doctrine  of 
collateral  estoppel  could  be  applied  in  administrative 
proceedings.  Concluding  that  it  could,  the  Board 
found  the  charge  supported  by  a preponderance  of 
the  evidence  and  that  appellant's  removal  promoted 
the  efficiency  of  the  service. 

Appellant  subseguently  filed  a petition  for  review  in 
the  United  States  Court  of  Appeals  for  the  Third  Cir- 
cuit. The  court  affirmed  the  Board's  decision  that  the 
doctrine  of  collateral  estoppel  may  be  applied  in  ad- 
ministrative proceedings.  However,  the  court  found 
that  there  was  no  evidence  in  the  record  that  the 
precise  issue  on  which  the  Board  estopped  appellant 
was  actually  decided  in  the  criminal  proceeding.  The 
court  remanded  the  case  to  the  Board  for  a determina- 
tion as  to  whether  the  criminal  conviction  was  based 
on  a finding  that  appellant  actually  struck  and  shoved 
a fellow  employee.  The  court  also  stated  that  the 


presiding  official  found  that  the  evidence  did  not  sup- 
port the  agency's  position  with  respect  to  the  severity 
of  the  injury,  and  that,  even  assuming  that  collateral 
estoppel  applied,  the  prior  conviction  provided  no 
evidence  as  to  the  seriousness  of  the  injury.  The  court 
instructed  the  Board  to  determine  what  penalty,  if 
any,  was  appropriate. 

In  accordance  with  the  court's  order,  the  case  was 
reopened  and  remanded  to  the  Philadelphia  Regional 
Office. 

RAYMOND  E.  DAVIS  v.  DEPARTMENT  OF  THE 
TREASURY  (Docket  No.  NY075209075) 

October  7,  1981 

Appellant  was  removed  from  his  position  of  tax 
technician  based  on  charges  that  he  failed  to  timely 
pay  balances  due  on  his  1977  and  1978  federal  income 
tax  liabilities  of  $83  and  $263.45  respectively.  In  an 
initial  decision,  the  presiding  official  sustained  the 
agency  action,  finding  that  the  action  was  supported 
by  a preponderance  of  the  evidence  and  was  taken  to 
promote  the  efficiency  of  the  service. 

In  his  petition  for  review,  appellant  did  not  dispute 
the  accuracy  of  the  charges  against  him  but  argued 
that  his  removal  did  not  promote  the  efficiency  of  the 
service.  The  agency  responded  that  the  petition  did 
not  meet  the  criteria  for  review  under  5 CFR  § 
1201.115. 

The  Board  has  held  that  in  actions  taken  under  5 
U.S.C.  Chapter  75  for  conduct  occurring  while  the 
employee  is  off  duty,  a determination  must  be  made  as 
to  whether  a nexus  exists  which  links  the  misconduct 
with  the  efficiency  of  the  service.  Merritt  v.  Depart- 
ment of  Justice,  MSPB  Docket  No.  PH075209058  at  30 
(June  8,  1981).  The  Board  said  that  in  this  case  there 
was  an  obvious  connection  between  appellant's  of- 
fense and  his  employment.  Therefore,  considering 
appellant's  conduct  and  position  (including  the  agen- 
cy's mission),  the  Board  presumed  a link  between 
such  conduct  and  the  efficiency  of  the  service. 

The  Board  also  considered  whether  the  proper  dis- 
ciplinary action  had  been  taken  against  appellant. 
The  Board  held  in  Douglas  v.  Veterans  Administra- 
tion, MSPB  Docket  No.  AT075299006  (April  10,  1981), 
that  it  had  the  authority  to  review  the  penalty  imposed 
by  the  agency  and  to  modify  the  penalty  when  it  deter- 
mines that  the  penalty  exceeds  the  bounds  of  reason- 
ableness. 

The  Board  concluded  that  removal  was  an  unrea- 
sonable penalty.  It  said  that  appellant  filed  his  return 


timely,  there  was  no  charge  that  he  failed  to  compute 
his  tax  liability  correctly,  the  amounts  due  were  rela- 
tively small,  and  appellant  did  pay  the  amounts  due  in 
installments.  The  Board  concluded  that  a suspension 
was  sufficient  to  impress  the  seriousness  of  his 
conduct  on  appellant  and  to  deter  such  conduct  by 
others.  Accordingly,  the  petition  for  review  was 
granted,  the  initial  decision  was  reversed,  and  the 
agency  was  ordered  to  cancel  appellant's  removal 
and  substitute  in  its  place  a 60-day  suspension. 

BRUCE  J.  HALL  v.  DEPARTMENT  OF  THE  AIR 
FORCE  (Docket  No.  SF075209137) 

October  7,  1981 

Appellant  was  removed  based  on  charges  that  he 
refused  to  obey  a proper  order  to  return  to  work,  and 
that  he  was  thereafter  absent  without  leave.  The 
presiding  official  found  that  a preponderance  of  the 
evidence  supported  the  charges  and  that  removal  was 
within  the  limits  of  the  agency's  table  of  penalties. 

In  his  petition  for  review  appellant  argued  that  the 
agency  did  not  support  the  substantive  charges  by  a 
preponderance  of  the  evidence,  that  new  and  material 
evidence  was  available  to  support  his  position,  and 
that  the  presiding  official  committed  errors  of  law  in 
concluding  that  removal  was  the  appropriate  penalty. 

The  Board  found  that  appellant  identified  nothing 
that  suggested  the  presiding  official's  credibility 
determinations  were  erroneous,  or  that  his  findings 
were  not  fully  consistent  with  the  evidence  presented. 
With  regard  to  the  appellant's  new  and  material  evi- 
dence, the  Board  found  that  he  had  not  shown  that  it 
could  not  have  been  produced  prior  to  the  close  of  the 
record  by  the  exercise  of  due  diligence. 

The  Board  stated  that  its  role  in  determining  the  ap- 
propriateness of  a particular  penalty  is  to  ensure  that 
managerial  discretion  has  been  legitimately  invoked 
and  properly  exercised  by  considering  whether  a 
penalty  takes  reasonable  account  of  the  factors  rele- 
vant to  promotion  of  service  efficiency.  Since  such  an 
evaluation  was  not  made  in  the  initial  decision,  the 
Board  cured  that  defect  by  weighing  the  relevant  fac- 
tors. 

The  Board  found  that  appellant's  claim  of  financial 
hardship,  which  is  a common  consequence  of  re- 
moval, did  not  differentiate  his  case,  and  that  his 
claim  of  emotional  stress  from  an  emergency  at  home 
was  hollow,  there  being  no  evidence  of  such  an  emer- 
gency. The  Board  concluded  that  the  penalty  of 
removal  was  not  arbitrary  or  unreasonable  in  view  of 
the  nature  of  the  conduct. 
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The  initial  decision  was  affirmed  as  supplemented 
by  the  Board - 


ANTHONY  R.  HODNICK  v.  FEDERAL  MEDIATION 
AND  CONCILIATION  SERVICE 

(Docket  No.  SF07528090218) 

October  23,  1981 

Appellant  was  removed  from  his  position  as  medi- 
ator based  on  unsatisfactory  performance.  In  the  ini- 
tial decision,  the  presiding  official  reversed  the 
agency  action  as  procedurally  defective,  finding  that 
the  agency  effectively  denied  appellant  advance 
notice  of  the  charges  and  therefore  appellant  did  not 
have  the  opportunity  to  defend  himself.  The  agency 
then  filed  a petition  for  review  which  was  denied.  Ap- 
pellant then  timely  filed  for  attorney  fees  pursuant  to  5 
U.S.C.  § 7701(a). 

In  the  addendum  decision,  the  presiding  official 
concluded  that  none  of  the  factors  regarding  the  in- 
terest of  justice  standard  were  present,  and  therefore 
an  award  of  attorney  fees  would  not  be  appropriate. 
He  noted  that  the  record  failed  to  indicate  that  the 
agency  acted  in  bad  faith  or  even  in  carelessness,  and 
that  the  agency  error  appeared  to  be  misapprehen- 
sion of  the  new  Office  of  Personnel  Management  regu- 
lations implementing  Chapter  43  removals.  Appel- 
lant's petition  argued  that  the  presiding  official  should 
have  found  that  the  agency  committed  gross  pro- 
cedural error,  and  the  Board  agreed.  The  Board 
noted  that  the  agency  did  not  specifically  outline  or 
detail  appellant's  performance  shortcomings  until  it 
made  its  final  decision  to  remove  him,  and  that  he  was 
not  provided  with  specific  notice  of  the  charges  prior 
to  that  time.  Therefore,  the  Board  noted,  appellant 
was  denied  the  opportunity  to  respond  to  the  charges 
and  articulate  the  defense  he  presented  at  the  Board 
hearing. 

The  Board  concluded  that  the  presiding  official 
erred  in  finding  that  an  award  of  fees  in  this  case  was 
not  warranted  in  the  interest  of  justice.  The  Board 
noted  that  the  agency's  failure  to  provide  appellant 
with  proper  notice  of  the  charges  against  him  and  with 
a reasonable  opportunity  to  respond,  prolonged  the 
proceeding  and  severely  prejudiced  the  appellant. 

The  Board  held  that  the  agency's  procedural  error 
was  not  only  harmful,  but  also  gross,  warranting  an 
award  of  fees  in  the  interest  of  justice.  The  Board 
remanded  the  case  to  the  San  Francisco  Regional  Of- 
fice for  an  award  of  reasonable  attorney  fees. 


EARLE  F.  LAYSER  v.  DEPARTMENT  OF  AGRICUL- 
TURE (Docket  No.  DE075281 10091) 

October  8,  1981 

Appellant  filed  an  appeal  in  which  he  alleged  that 
his  resignation  was  involuntary.  In  the  initial  deci- 
sion, the  presiding  official  dismissed  the  appeal  as  un- 
timely. 

Appellant  petitioned  for  review  on  the  basis  that 
there  was  new  and  material  evidence  in  the  form  of  an 
affidavit  prepared  by  appellant's  attorney.  The  af- 
fidavit described  a conversation  between  appellant's 
attorney  and  a named  representative  of  the  Office  of 
Special  Counsel,  wherein  appellant's  attorney  specifi- 
cally asked  whether,  in  view  of  the  "grievance''  which 
appellant  was  then  about  to  file  with  the  Special 
Counsel,  appellant  needed  to  file  a "further  appeal" 
with  the  Board  in  order  to  avoid  waiving  his  appeal 
rights  because  of  the  timeliness  factor. 

The  Board  noted  that:  (1)  appellant's  failure  to 
timely  appeal  to  the  Board  may  have  been  due  to  the 
agency's  failure  to  inform  him  of  his  appeal  rights;  (2) 
once  appellant  was  represented  by  counsel,  he  dili- 
gently attempted  to  file  some  type  of  grievance  with 
the  agency  and  also  contacted  the  Special  Counsel; 
and  (3)  eight  months  after  complaining  to  the  Special 
Counsel,  appellant  did  attempt  promptly  to  appeal  to 
the  Board's  regional  office  within  20  days  after  being 
notified  that  the  Special  Counsel  had  decided  to  take 
no  action  on  his  complaint. 

The  Board  discussed  the  issue  of  timeliness  and  the 
confusion  surrounding  the  relationship  between  the 
Board  and  the  Office  of  the  Special  Counsel  during 
the  early  period  of  implementing  the  Civil  Service 
Reform  Act  of  1978.  The  Board  remanded  the  case  to 
the  regional  office  to  determine  whether,  in  fact,  ap- 
pellant was  misled  by  a representative  of  the  Office  of 
Special  Counsel  as  alleged  in  the  attorney's  affidavit. 
Accordingly,  the  Board  granted  the  petition  for 
review,  and  vacated  the  initial  decision. 

HEARST  F.  MILLS,  JR.  v.  DEPARTMENT  OF  TRANS- 
PORTATION, FEDERAL  AVIATION  ADMINISTRA- 
TION (Docket  No.  NY075281 10253) 

October  21 , 1981 

Appellant  filed  an  appeal  with  the  Board's  New 
York  Regional  Office  from  an  agency  action  removing 
him.  In  the  initial  decision,  the  presiding  official 
dismissed  the  appeal  for  failure  to  file  within  20  days 
from  the  effective  date  of  the  removal  as  reguired  5 
CFR  § 1201.22(b).  The  Board  reviewed  the  case  and 
found  that  the  presiding  official  erred  in  dismissing 


3 


the  appeal,  and  accordingly,  the  Board  reopened  the 
case. 

In  his  decision,  the  presiding  official  noted,  er- 
roneously, that  a document  showed  that  appellant  had 
filed  a complaint  of  race  discrimination  with  the  Egual 
Employment  Opportunity  Commission  (EEOC),  and 
concluded  that  the  election  to  file  a complaint  of 
discrimination  with  EEOC  did  not  excuse  the  ap- 
pellant from  his  obligation  to  file  his  appeal  with  the 
Board  in  a timely  manner.  The  document  was,  in  fact, 
a letter  from  the  agency's  director  of  civil  rights  advis- 
ing him  that  his  complaint  of  discrimination  concern- 
ing, among  other  things,  the  removal  action  was 
within  the  purview  of  the  agency's  EEO  regulations 
and  timely  filed. 

The  Board  noted  that  whenever  an  appellant  files  a 
timely  formal  complaint  of  discrimination  with  an 
agency  concerning  a matter  otherwise  appealable  to 
the  Board,  the  appellant  may  file  a petition  for  appeal 
with  the  Board  no  earlier  than  120  days  after  filing  the 
formal  complaint  or  immediately  after  receiving  the 
agency's  final  decision  on  the  complaint,  whichever 
comes  first.  The  appellant  must  file  a petition  with  the 
Board  before  the  expiration  of  one  year  from  the  filing 
of  the  complaint,  or  20  days  after  receipt  of  the  agen- 
cy's decision  on  the  complaint,  whichever  comes  first. 

The  Board  found  that  appellant  did  file  a timely  for- 
mal complaint  of  discrimination  in  his  agency,  and, 
therefore,  the  presiding  official  erred  in  dismissing 
the  appeal  by  application  of  the  time  limitation  ap- 
plicable to  cases  in  which  there  are  no  preceding  for- 
mal complaints  of  discrimination  filed  with  the 
agency.  Accordingly,  the  initial  decision  was  re- 
versed and  the  case  was  remanded  for  adjudication. 


DAVID  B.  MOFFER  v.  DEPARTMENT  OF  THE  INTE- 
RIOR (Docket  No.  DA075209208) 

October  14.  1981 

Appellant  was  removed  from  his  GS-12  Realty  Spe- 
cialist position  in  the  Bureau  of  Indian  Affairs  for 
violations  of  laws  and  regulations  prohibiting  employ- 
ees from  trading  with  Indians,  engaging  in  a financial 
transaction  resulting  from  or  relying  on  information 
obtained  through  his  government  position,  and  using 
his  office  for  private  gain.  The  presiding  official  found 
that  appellant  had  technically  violated  25  U.S.C.  § 
68,  but  found  that  the  agency  had  failed  to  sustain  its 
burden  of  proving  that  appellant  had  violated  other 
regulations  regarding  misuse  of  information  and  mis- 
use of  his  office  for  personal  gain.  The  presiding  offi- 
cial concluded  that,  although  the  statute  technically 


was  violated,  the  spirit,  intent,  and  purpose  of  the 
statute  was  not  violated,  and  he  found  that  removal 
would  not  promote  the  efficiency  of  the  service.  He 
reversed  the  agency  action. 

The  agency  petitioned  for  review,  arguing  that  the 
presiding  official  erroneously  interpreted  law  and 
regulation.  Specifically,  the  agency  stated  that  the 
removal  action  was  mandatory  and  could  not  be  miti- 
gated, as  the  appellant  had  violated  the  law  prohib- 
iting trading  with  Indians  and  that  the  presiding  of- 
ficial had  misconstrued  agency  regulations  and  the 
law  relative  to  the  agency's  trust  responsibility  toward 
Indians. 

The  Board  granted  the  petition  for  review  and  noted 
that  it  found  error  in  the  presiding  official's  conclu- 
sion relating  to  the  appellant's  alleged  misuse  of  his 
office  for  private  gain.  The  Board  noted  that  the 
record  clearly  supported  a finding  that  appellant's 
participation  in  the  transaction  created  the  appear- 
ance of  his  use  of  his  federal  office  for  private  gain. 
Accordingly,  the  Board  reversed  the  presiding  offi- 
cial's finding  that  the  agency  had  failed  to  support  this 
charge  by  a preponderance  of  the  evidence. 

The  Board  discussed  the  issue  of  the  intent  and  pur- 
pose of  the  statute  barring  any  official  employed  in  In- 
dian affairs  from  trading  with  Indians.  The  Board 
discussed  the  circumstances  surrounding  appellant's 
real  estate  dealings  at  length  and  found  that  the 
charges  against  appellant  were  supported  by  a pre- 
ponderance of  the  evidence.  Accordingly,  the  initial 
decision  of  the  presiding  official  was  reversed,  and 
the  agency  action  removing  appellant  was  sustained. 

RICHARD  P.  PEARSON  v.  DEPARTMENT  OF  THE 
NAVY  (Docket  No.  PH075280 10058) 

October  8,  1981 

Appellant  was  removed,  charged  with  excessive 
unauthorized  absence  for  a total  of  1 1 days  during  the 
period  from  February  13  to  February  28,  1980.  On 
February  13,  appellant  was  sentenced  to  serve  80 
days  in  jail,  and  was  informed  that  he  would  be  al- 
lowed to  work  through  a work  release  program  so  that 
he  could  retain  his  job.  On  February  14,  appellant 
was  informed  that  his  agency  (Norfolk  Naval  Ship- 
yard) did  not  participate  in  such  a program.  Ap- 
pellant then  requested  permission  to  use  30  days  of 
accumulated  annual  leave  while  incarcerated  pur- 
suant to  the  judge's  offer  to  suspend  the  remainder  of 
appellant's  sentence  after  he  had  served  30  days.  Ap- 
pellant's supervisor  informed  him  that  such  use  of  an- 
nual leave  would  not  be  permissible  and  appellant 
was  placed  in  absent  without  leave  (AWOL)  status. 
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On  February  29,  appellant  received  the  notice  of  pro- 
posed removal  and  the  judge  released  him  to  pursue 
the  possibility  of  retaining  his  job.  Appellant  returned 
to  work  on  March  10.  In  the  initial  decision,  the 
presiding  official  affirmed  the  removal.  Appellant 
petitioned  for  review  and  the  agency  filed  a response. 

The  Board  found  that  the  denial  of  appellant's  re- 
guest for  leave  was  not  in  error  under  the  cir- 
cumstances, and  consequently,  appellant's  placement 
in  an  absent  without  leave  (AWOL)  status  was  per- 
missible and  the  consequential  charge  of  excessive 
unauthorized  absence  was  properly  sustained.  The 
appellant  argued  that  the  penalty  of  removal  was  ex- 
cessive for  a first  offense  of  excessive  unauthorized 
absence,  and  the  Board  agreed,  noting  that  the  pen- 
alty of  removal  was  excessive  in  this  case. 

The  Board  found  that  while  the  charges  against  ap- 
pellant were  sustained,  the  agency's  imposition  of  the 
penalty  of  removal  in  this  case  clearly  exceeded  the 
limits  of  reasonableness.  Accordingly,  the  initial 
decision  was  affirmed  as  modified,  and  the  agency 
was  ordered  to  cancel  the  removal  action  and  to  sub- 
stitute a reprimand  in  its  place. 


ROBERT  H.  ROANE  v.  DEPARTMENT  OF  HEALTH 
AND  HUMAN  SERVICES  (Docket  No.  SL075209007) 
October  6,  1981 

Appellant  is  a former  EEO  officer  who  was  reduced 
in  grade  from  GS-14  to  GS-12  and  reassigned  from 
Kansas  City  to  New  York.  These  actions  were  based  on 
six  charges  that  appellant  engaged  in  unprofessional 
and  inappropriate  conduct  exceeding  his  authority. 
Charges  included  using  on-duty  time  to  pursue  a non- 
agency matter;  being  rude  and  intimidating  to  em- 
ployees of  another  federal  agency;  misrepresenting 
his  authority;  demonstrating  performance  and  judg- 
ment short  of  what  is  expected  from  someone  in  his 
grade  and  position;  compromising  his  agency's  ability 
to  work  with  another  federal  agency;  and  undermin- 
ing the  trust  which  should  exist  between  him  and  the 
agency's  principal  regional  officer. 

Following  the  presiding  official's  affirmation  of  the 
agency  decision,  the  appellant  petitioned  the  Board 
for  review,  contending  he  had  new  and  material 
evidence,  that  the  personnel  actions  were  the  result  of 
prohibited  personnel  practices,  and  that  the  penalty 
of  demotion  and  reassignment  were  too  harsh,  far  ex- 
ceeding what  5 U.S.C.  § 7503(a)  authorizes. 


The  Board  pointed  to  its  holding  that  to  be  con- 
sidered "new  and  material  evidence,”  a submission 
must  be  of  sufficient  weight  to  warrant  an  outcome  dif- 
ferent from  that  ordered  by  the  presiding  official.  It 
said  that  a series  of  news  articles  submitted  by  ap- 
pellant did  not  meet  the  requirement. 

Regarding  prohibited  personnel  practices,  ap- 
pellant has  the  burden  of  proving  such  allegations 
by  a preponderance  of  the  evidence.  The  Board  said 
the  record  showed  that  appellant  engaged  in  the  con- 
duct for  which  he  was  removed,  and  that  he  failed  to 
show  there  was  favoritism  to  others  or  some  other  ar- 
bitrary reason  for  his  demotion  and  reassignment. 

Appellant  also  contended  that  the  actions  against 
him  were  unlawful  because  the  proposing  official  had 
no  personal  knowledge  of  them.  The  Board  said  this 
argument  was  a misconstruction  of  a law  not  appli- 
cable to  the  circumstance  in  this  case. 

The  Board  next  discussed  the  contention  that  the 
penalty  was  too  harsh.  Appellant  cited  5 U.S.C.  § 
7503(a)  which  provides  for  a 14-day  or  less  suspension 
".  . . for  such  cause  as  will  promote  the  efficiency  of 
the  service  (including  discourteous  conduct  to  the 
public  ...  or  any  other  pattern  of  discourteous  con- 
duct)." The  Board  said  appellant's  offenses  were  dif- 
ferent and  more  serious.  It  found  no  error  in  the  agen- 
cy's and  presiding  official's  conclusion  that  the  sus- 
tained charges  warranted  more  than  a 14-day  suspen- 
sion. 

The  Board  went  on  to  point  to  its  holding  in  Douglas 
v.  Veterans  Administration,  MSPB  Docket  No. 
AT075299006  (April  10,  1981),  that  an  appellant  may 
have  an  agency  penalty  reviewed  under  the  "effi- 
ciency of  the  service"  penalty  standard  in  5 U.S.C.  § 
7513.  It  said  in  Douglas  that  the  purpose  of  its  review 
is  to  ensure  that  the  agency  conscientiously  con- 
sidered the  relevant  factors,  and  struck  a reasonable 
balance  in  choosing  the  penalty. 

The  Board  found  that  the  appellant's  offenses  had  a 
substantial  relationship  to  his  duties,  position  and 
responsibilities.  The  offenses  had  some  adverse  im- 
pact on  the  regional  reputation  of  his  agency.  How- 
ever, the  Board  also  weighed  his  generally  satisfac- 
tory government  service  of  12  years. 

The  Board  concluded  that  the  agency  did  conscien- 
tiously consider  the  relevant  factors  and  try  to  strike  a 
reasonable  balance,  and  that  the  penalty  of  demotion 
and  reassignment  was  not  unreasonable. 
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REMEDIES 


GASTON  POWELL.  JR.  v.  DEPARTMENT  OF  THE 
TREASURY  (Docket  No.  DC075299039) 

October  2,  1981 

In  this  case  the  Board  reviewed  the  propriety  of  an 
award  of  attorney  fees  to  counsel  for  the  appellant 
under  5 U.S.C.  7701(g)(1). 

In  an  initial  decision  the  presiding  official  found  the 
agency's  failure  to  allow  appellant  to  withdraw  his 
resignation  prior  to  its  effective  date  rendered  it  in- 
voluntary, and  that  because  an  involuntary  resigna- 
tion is  tantamount  to  an  adverse  action,  the  agency 
was  remiss  in  not  following  proper  adverse  action  pro- 
cedures. The  agency  did  not  seek  review  of  the  initial 
decision  and  it  became  final. 

Appellant's  union-employed  counsel  filed  a motion 
for  an  award  of  attorney  fees  and  the  presiding  official 
awarded  $2,250  to  the  union.  The  agency  filed  a peti- 
tion for  review  of  the  addendum  decision*  and  the 
Board  vacated  it  and  remanded  the  case  to  the  presid- 
ing official  for  a reconsidered  addendum  decision  in 
light  of  the  guidelines  for  attorney  fee  awards  set  forth 
in  Allen  v.  Postal  Service,  2 MSPB  582  (1980),  O'Don- 
nell v.  Department  of  the  Interior,  2 MSPB  604  (1980), 
and  Kling  v.  Department  of  Justice,  2 MSPB  620 
(1980). 

A new  addendum  decision  was  issued,  and  the  pre- 
siding official  found  that  the  appellant  was  the 
prevailing  party;  that  attorney  fees  had  been  in- 
curred; and  that  the  agency's  refusal  to  permit 
appellant  to  withdraw  his  resignation  was  taken  in  bad 
faith  and  without  any  reasonable  basis,  subjecting 
appellant  to  involuntary  separation  without  any  pro- 
cedural due  process,  so  as  to  constitute  gross  pro- 
cedural error.  The  presiding  official  awarded  $3,150 
to  appellant's  counsel. 

The  agency  petitioned  for  review  alleging  that  it 
had  not  acted  in  bad  faith  and  that  its  action  did  not 
constitute  gross  procedural  error.  The  Board  found 
the  agency's  argument  that  the  presiding  official 
erred  in  finding  bad  faith  to  be  untenable,  since  the 
agency  failed  to  show  a valid  reason  for  refusing  to 
permit  withdrawal  of  the  resignation.  The  Board  fur- 
ther found  that  the  agency's  refusal  to  permit  with- 
drawal, without  showing  any  legitimate  reason,  sub- 
jected appellant  to  both  involuntary  separation 
without  procedural  due  process  and  the  burden  of 


* Addendum  decisions  deal  with  attorney  fees. 


prosecuting  an  appeal  of  his  separation.  Thus,  the 
Board  noted  the  agency's  unwarranted  action  con- 
stituted a gross  procedural  error.  The  agency's  peti- 
tion for  review  was  denied. 

The  Office  of  Personnel  Management  (OPM),  pur- 
suant to  law  and  regulation,  also  petitioned  the  Board 
for  review.  OPM  asserted  that  a fee  award  to  a 
salaried  union  attorney  must  be  limited  to  the  actual 
cost  to  the  union  of  providing  legal  services.  The 
Board  granted  OPM's  petition  and  found  that  reason- 
able attorney  fees  recoverable  by  a union-paid  coun- 
sel under  section  7701(g)(1),  where  the  award  re- 
ceived by  the  attorney  will  be  turned  over  to  the 
union,  may  consist  of  no  more  than  the  actual  cost  to 
the  union  in  providing  legal  services  on  behalf  of  an 
appellant  in  connection  with  an  appeal  before  the 
Board.  However,  since  the  record  did  not  disclose 
whether  the  attorney  fee  awarded  would  be  retained 
by  the  attorney  alone  or  whether  he  was  obligated  to 
turn  the  fee  over  to  the  union,  the  Board  remanded 
the  case  to  the  presiding  official  for  further  develop- 
ment of  the  record  and  a new  addendum  decision. 


SPECIAL  COUNSEL 

SPECIAL  COUNSEL.  PETITIONER  v.  JIM  J.  DUKES. 
RESPONDENT  (Docket  No.  HQ120500020) 

October  29,  1981 

This  case  came  before  the  Board  for  consideration 
of  the  recommended  decision  submitted  by  Chief  Ad- 
ministrative Law  Judge  John  J.  McCarthy.  The  ALJ 
recommended  that  the  Board  accept  a settlement 
agreement  reached  by  the  Special  Counsel  and  the 
Respondent.  The  settlement  agreement  included  a 
stipulation  of  facts  that  reflected  a finding  of  a viola- 
tion of  5 U.S.C.  § 7324  and  an  agreed  penalty  of 
suspension  without  pay  for  15  days. 

The  Board  discussed  the  issue  of  the  minimum 
penalty  for  a violation  of  the  Hatch  Act  and  remanded 
the  case  to  the  administrative  law  judge  for  further 
proceedings.  The  Board  noted  that  the  statute  pre- 
scribes penalties  for  Federal  Hatch  Act  violations  that 
are  clear  and  uneguivocal.  The-  Board  noted  that 
although  the  minimum  penalty  has  been  reduced 
twice  in  the  40  years  of  Hatch  Act  enforcement,  Con- 
gress has  declined  to  eliminate  it,  despite  persuasive 
policy  arguments  for  more  liberal  authority  to  deter- 
mine penalties.  The  Board  said  that  the  minimum 
penalty  enacted  in  1962  (30-day  minimum  penalty)  re- 
mains the  law,  and  since  the  Board  cannot  order  a 
penalty  not  permitted  by  the  Hatch  Act,  the  case  was 
remanded. 
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SPECIAL  COUNSEL,  PETITIONER  v.  WILLIAM  TED- 
DER. RESPONDENT  (Docket  No.  HQ120681 1053) 
October  2,  1981 

The  Acting  Special  Counsel  in  a complaint  filed 
April  10,  1981,  under  5 U.S.C.  § 1206(g)(1),  charged 
respondent  with  prohibited  activity  for  recommend- 
ing his  daughter  and  having  her  appointed  to  and 
employed  in  a position  over  which  he  exercised  con- 
trol. The  Special  Counsel  charged  that  respondent's 
actions  violated  5 U.S.C.  § 2030(b)(7)  and  3110, 
inasmuch  as  those  provisions  prohibit  a public  official 
from  appointing  a relative  to  a position  in  the  agency 
in  which  he  works  or  over  which  he  exercises  jurisdic- 
tion or  control.  The  Acting  Special  Counsel  sought 
disciplinary  action,  including  dismissal,  against 
respondent. 

On  April  20,  1981,  respondent  resigned  from  his 
position,  and  subseguently,  the  Board  assigned  the 
case  to  the  Office  of  Administrative  Law  Judges.  On 
July  31,  1981,  the  Special  Counsel  reguested  that  the 
proceeding  be  dismissed  without  prejudice.  The 
Special  Counsel  stated  that,  in  view  of  respondent's 
resignation  and  his  receipt  of  a two-year  suspended 
sentence  by  a United  States  District  Court  for  criminal 
violations  involving  financial  conflicts  of  interest,  lit- 
tle purpose  would  be  served  by  further  pursuit  of 
punishment  against  respondent. 

Accordingly,  Administrative  Law  Judge  Edward  J. 
Reidy  issued  a Recommended  Decision  granting  the 
Special  Counsel's  motion.  The  Board  approved  and 
adopted  the  Administrative  Law  Judge's  findings  and 
conclusions  and  ordered  the  complaint  dismissed 
without  prejudice. 


SEPTEMBER  1981  ISSUANCE 

DONALD  E.  MATHIS  v.  DEPARTMENT  OF  THE  AIR 
FORCE  (Docket  No.  DA07528090131)  and  ANTONIO 
O.  MARTINEZ  v.  DEPARTMENT  OF  THE  AIR  FORCE 

(Docket  No.  DA075280 10053) 

September  2,  1981 

The  Board  consolidated  these  cases  to  consider 
what  constitutes  an  "administrative  proceeding  pend- 
ing" on  January  11,  1979  (effective  date  of  the  Civil 
Service  Reform  Act  of  1978)  within  the  meaning  of 
section  902 — the  "Savings  Provision"  of  the  Reform 
Act. 

Mathis  was  a repair  helper  earning  $5.26  per  hour. 
He  entered  an  agency  apprentice  program,  signing 
an  agency  form — voluntary  reguest  for  change  to 


lower  grade — on  January  9,  1979.  The  agency  repre- 
sentative signed  the  agreement  on  January  10,  and  it 
became  effective  January  14.  Appellant  was  changed 
to  a lower  grade  position.  His  hourly  rate  rose  to  $5.46 
per  hour  through  the  application  of  the  retained  rate 
formula  in  effect  on  January  10. 

Martinez,  a machine  operator  earning  $7.01  hourly, 
entered  the  apprentice  program  and  was  changed  to  a 
lower  grade  position.  Under  the  retained  rate  for- 
mula, he  retained  his  salary  rate.  He  signed  the  same 
agency  form  on  January  10,  the  agency  representative 
signed  it  on  January  10,  and  it  became  effective 
January  14. 

One  year  later,  January  18,  1980,  the  agency  cor- 
rected the  January  14  action  to  show  that  Martinez' 
pay  was  changed  on  January  14  to  $6.45  (150  percent 
of  the  maximum  rate  of  basic  pay  payable  for  the 
grade  appellant  was  assigned  to)  pursuant  to  5 U.S.C. 
5362(b)  and  5 C.F.R.  536.212(a)(3).  Martinez  alleged 
in  his  appeal  that  this  was  a reduction  in  pay. 

In  both  initial  decisions,  the  presiding  official  held 
that  the  voluntary  reduction-in-grade  agreements 
signed  on  January  10,  to  be  effective  January  14, 
1979,  were  "administrative  proceedings  pending"  on 
January  11,  1979,  within  the  meaning  of  the  CSRA 
savings  clause.  Thus,  pre  CSRA  law  and  regulations 
governed  the  actions,  and  the  appellants  were  enti- 
tled to  the  retained  rate  of  pay  initially  determined  by 
the  agency.  He  said  that  subseguent  reductions  in  pay 
were  not  excluded  from  coverage  under  5 C.F.R. 
752.401  (c)(  10)  and  that  both  appeals  were  within  the 
Board's  jurisdiction. 

It  was  the  presiding  official's  conclusion  that,  since 
they  came  within  the  Board's  jurisdiction  under  5 
U.S.C.  Chapter  75,  the  actions  could  be  sustained 
only  if  supported  by  a preponderance  of  the  evi- 
dence. Finding  that  neither  of  the  reduction-in-pay 
actions  was  supported  by  such  preponderance,  the 
presiding  official  reversed  them. 

The  agency  petitioned  for  review,  alleging  that  the 
presiding  official  was  wrong  in  concluding  that  the 
actions — started  before  the  effective  date  of  the 
CSRA — were  "administrative  proceedings  pending" 
on  January  11,  1979.  Further,  the  agency  contended 
that  even  if  the  January  10  agreements  were  irrevo- 
cable, they  did  not  become  effective  until  January  14, 
following  the  effective  date  of  the  CSRA. 

The  Office  of  Personnel  Management's  intervenor 
briefs  generally  supported  the  agency  position  and 
further  said  that  the  savings  provision  in  section  801  of 
the  CSRA  is  the  only  savings  provision  applicable  in 
grade  and  pay  retention  cases. 
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After  discussing  which  savings  provision  applied  in 
these  cases,  the  Board  said  that  in  such  a dispute,  it 
would  apply  the  section  902  savings  provision.  This 
construction  gives  meaning  to  both  sections,  it  said, 
and  is  in  keeping  with  the  principle  that  savings  pro- 
visions are  to  be  broadly  construed. 

Regarding  the  OPM  and  agency  contention  that  the 
presiding  official  was  wrong  when  he  found  that  the 
agreement  to  change  to  the  lower  graded  position  was 
an  "administrative  proceeding  pending"  on  January 
11,  1979,  as  used  in  section  902,  the  Board  did  not 
agree.  It  said  that  on  January  10,  1979,  the  personnel 
action  had  been  started  within  the  agency,  and  ap- 
pellants had  received  notice  of  the  proposed  change 


to  a lower  grade.  Therefore,  the  presiding  official  was 
correct  in  concluding  that  the  reductions  in  pay  came 
under  the  savings  clause  and  related  regulations,  and 
that  the  actions  were  controlled  by  law  in  effect  before 
the  effective  date  of  the  CSRA. 

With  regard  to  Appellant  Mathis,  the  May  16,  1979 
and  August  12,  1979  pay  rate  determinations  were  not 
pending  on  January  1 1 of  that  year,  and  were  covered 
by  the  CSRA,  and  the  Board  said  that  these  two 
reduction-in-pay  actions  must  be  re-adjusted,  using 
appellant's  correct  rate  of  pay. 

The  Board  denied  the  agency's  petitions  for  review. 
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OTHER  OCTOBER  ISSUANCES: 


THE  FOLLOWING  PETITIONS  FOR  REVIEW 
WERE  DENIED: 

ANTONUCCI,  Louis  T.  v.  Department  of  Justice, 
Drug  Enforcement  Administration  (Docket  No. 
CH07528010157) 

BAEZ,  Andres  E.  v.  Veterans  Administration  (Docket 
No.  NY07528010010) 

BANKS,  Charles  M.  v.  U.S.  Postal  Service  (Docket 
No.  CH07528 110001) 

BIRKINSHAW,  Elsye  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF83 1 L80 101 66) 

BONET,  Dimas  v.  Office  of  Personnel  Management 
(Docket  No.  DA831L81 10138) 

BROWN,  Marty  J.  v.  Department  of  the  Navy  (Docket 
No.  SF315H09041) 

BRYANT,  Dorothy  C.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SL831 L8010100) 
CAPOBIANCO,  Joseph  v.  Department  of  Health  and 
Human  Services  (Docket  No.  CH075209088) 
CORPENING,  Alton  L.,  Jr.  v.  U.S.  Postal  Service 
(Docket  No. PH07528 110087) 

CROSS,  Paul  v.  Veterans  Administration  (Docket  No. 
SF075280 10009) 

CURRY,  Jerome  W.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SE831L81 10046) 

DORETHY,  Samuel  G.  v.  Office  of  Personnel  Manage- 
(Docket  No.  DA831L8 110069) 

ENNA,  Carl  D.  v.  Office  of  Personnel  Management 
(Docket  No.  DA083 109006) 

GOEFFERT,  Edward  W.  v.  Department  of  the  Army 
(Docket  No.  SL075281 10058) 

GRAVES,  Michael  D.  v.  Department  of  Interior 
(Docket  No.  CH315H8010187) 

HALL,  Grant  B.  v.  Department  of  the  Navy  (Docket 
No.  SF075299067) 

HARRISON,  Raymond  D.  v.  U.S.  Postal  Service 
(Docket  No.  SF075299098) 

HELLEIN,  George  A.  v.  U.S.  Department  of  Agricul- 
ture (Docket  No.  AT075209288) 

HOUGH,  James  v.  United  States  Postal  Service 
(Docket  No.  DC075209007) 

HYATT,  Danny  W.  v.  U.S.  Postal  Service  (Docket  No. 
AT075299080) 

IWANIEC,  Walter  V.  v.  Department  of  the  Army 
(Docket  No.  DE035181 10138) 

LEAHEY,  Joseph  P.  v.  Department  of  the  Army  (Docket 
No.  NY315H81 10175) 

LONG,  Rufus  J.,  Jr.  v.  Department  of  the  Navy  (Docket 
No.  PH344381 10195) 

MAXIK,  Barbara  J.  v.  Department  of  the  Navy  (Docket 
No.  AT34438 110351) 

MCARTHUR,  Dean  v.  Department  of  the  Navy  (Docket 
No.  SF075209292) 


MCMAKIN,  Shannon  B.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  DA831L09011) 

MELCHIOR,  Joseph  E.  v.  United  States  Postal  Service 
(Docket  No.  DE344381 10122) 

NEAL,  Lee  K.  v.  Department  of  Justice  (Docket  No. 
SF300A8 110386) 

PAINE,  Ralph  H.  v.  U.S.  Postal  Service  (Docket  No. 
PH07528 110257) 

ROLIG,  Theodore  C.  v.  Department  of  the  Navy 
(Docket  No.  DC075281 10088) 

RUSSELL,  Thomas  R.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L8 110255) 

SANTOS,  Benigno,  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SF083181 10526) 

SMITH,  Paulette  Tate  v.  Pennsylvania  Avenue 
Redevelopment  Corporation  (Docket  No. 
DC07528010217) 

TERHUNE,  Nelson  A.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH083181 10081) 

WADE,  John  L.  v.  Veterans  Administration  (Docket 
No.  NY075209086) 

WARREN,  O.  W.  v.  Department  of  the  Army  (Docket 
No.  DA075281 10059) 

WOOD,  Joseph  H.  v.  Department  of  the  Army  (Docket 
No.  AT07528 110062) 

WRIGHT,  Doris  J.  v.  United  States  Post  Office 
(Docket  No.  SF07528 110568) 

THE  FOLLOWING  PETITIONS  FOR  REVIEW  WERE 
DISMISSED: 

BRIESE,  Arthur  M.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  SL831L80 10039) 

WEAVER,  Alton  E.  v.  General  Services  Administra- 
tion (Docket  No.  DC075280 10026) 

THE  FOLLOWING  CASES  WERE  REMANDED  TO 
REGIONAL  OFFICES: 

BUTLER,  Jerome  v.  U.S.  Postal  Service  (Docket  No. 
CH07528010191) 

CRANDALL,  Thomas  A.  v.  Department  of  Labor 
(Docket  No.  CHO75280 10007) 

JOHNSON,  Billy  L.  v.  Department  of  the  Army  (Docket 
No.  DC035 180 10275) 

O'ROURKE,  Edmund  J.  v.  Department  of  Agriculture 
(Docket  No.  SL315H81 10077) 

STEVENS,  Mary  Ellen  v.  Department  of  the  Army 
(Docket  No.  RB752B94157) 


THE  FOLLOWING  INITIAL  DECISIONS  WERE 
AFFIRMED  OR  AFFIRMED  AS  MODIFIED: 

BRAXTON,  Cesar  A.  v.  United  States  Postal  Service 
(Docket  No.  AT075209261) 
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FEKETE,  Richard  (Docket  No.  PH075281 10008), 
Stephen  G.  Hopson  (Docket  No.  PH075281 10007), 
Frank  G.  Tarallo  (Docket  No.  PH075281 10009)  v. 
Department  of  Justice 

HILDEN,  Anna  v.  U.S.  Department  of  Agriculture 
(Docket  No.  DA315H80 10323) 

JORGENSEN,  Robert  v.  U.S.  Postal  Service  (Docket 
No.  SE035181 10038) 

LEAZENBY,  Robert  W.  v.  U.S.  Postal  Service  (Docket 
No.  SL075280 10032) 

LINKOWSKI,  Chester  v.  United  States  Postal  Service 
(Docket  No.  CH075209049) 

LOMAX,  David  R.  v.  United  States  Postal  Service 
(Docket  No.  SL075299022) 

NASH,  Edward  v.  United  States  Postal  Service  (Docket 
No.  NY075209071) 

PATTERSON,  Ozie  L.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L81 10070) 

PEPPER,  Sandra  L.  v.  Veterans  Administration 
(Docket  No.  AT075280 10075) 

PLATT,  James  E.  v.  Department  of  the  Navy  (Docket 
No.  AT075280 10025) 

RANDALL,  Rita  v.  U.S.  Postal  Service  (Docket  No. 
DC075209161) 

WALKER,  Lewis  J.  v.  Department  of  the  Navy  (Docket 
No.  SF075280 10405) 

WEST,  Nathaniel  v.  Office  of  Personnel  Management 
(Docket  No.  CH831L09014) 

WHELAN,  Charles  E.  v.  Department  of  the  Army 
(Docket  No.  AT075280 10333) 


THE  FOLLOWING  INITIAL  DECISIONS 
WERE  REVERSED: 

BORDAS,  Amelia  L.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  PH831L80 10053) 

JENKINS,  Dearie  (Docket  No.  PH075209160)  and 
Lynda  Clark  (Docket  No.  PH075209157)  v.  Internal 
Revenue  Service 

JONES,  Owen  R.  v.  Department  of  the  Army  (Docket 
No.  AT035 109057) 

GOULDING,  Martha  A.  v.  Office  of  Personnel  Man- 
agement (Docket  No.  DE831L81 10045) 

HOWEY,  Willie  M.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  AT831L81 10025) 

LAWSON,  Jean  v.  Government  Printing  Office 
(Docket  No.  DC075280 10040) 

LEBRON,  Helen  B.  v.  Office  of  Personnel  Management 
(Docket  No.  AT831L81 10016) 

LOPEZ,  Polly  v.  Office  of  Personnel  Management 
(Docket  No.  CH831L8010192) 

SCHUTH,  Richard  W.  v.  Office  of  Personnel  Manage- 
ment (Docket  No.  CH831L8010141) 

WELLER,  Lawrence  v.  Department  of  Health  and 
Human  Services  (Docket  No.  CH531D8010010) 


IN  THE  FOLLOWING  CASE.  APPELLANT'S 
REQUEST  FOR  RECONSIDERATION  WAS 
DISMISSED: 

EIGLES,  Henry  v.  Department  of  Health  and  Human 
Services  (Docket  No.  PH531D09016) 

IN  THE  FOLLOWING  CASE.  THE  PETITION  FOR 
REVIEW  WAS  GRANTED  AND  THE  ADDENDUM 
DECISION  WAS  REVERSED: 

PATTISON,  Wayne  L.  v.  Department  of  Agriculture 
(Docket  No.  SE075209047ADD) 

IN  THE  FOLLOWING  CASE.  APPELLANTS 
SUBMISSION  WAS  FORWARDED  TO  THE 
CHICAGO  REGIONAL  OFFICE  FOR 
PROCESSING: 

VETO,  Marvin  H.  v.  U.S.  Department  of  Agriculture 
(Docket  No.  CH075289010196) 

THE  BOARD  REOPENED  THE  FOLLOWING 
APPEAL  AND  VACATED  ITS  OCTOBER  9.  1980 
ORDER: 

MEAD,  Thelma  v.  Department  of  Justice  (Docket  No. 
SE03 1509004) 

THE  FOLLOWING  APPEAL  WAS  DISMISSED 
FOR  LACK  OF  JURISDICTION: 

HUDLOW,  James  H.  v.  Department  of  the  Treasury 
(Docket  No.  AT531D8 110364) 

IN  THE  FOLLOWING  CASE.  THE  BOARD 
GRANTED  A MOTION  BY  THE  OFFICE  OF 
PERSONNEL  MANAGEMENT: 

BURNETT,  William  A.  v.  U.S.  Soldier's  and  Airmen's 
Home  (DC07528 110298) 

THE  FOLLOWING  CASE  WAS  REOPENED: 

HIMMEL,  Karen  J.  v.  Department  of  Justice  (Docket 
No.  PH07528090135) 

THE  FOLLOWING  EXTENSIONS  OF  TIME 
WERE  GRANTED: 

BORSARI,  Peter  D.(  Appellant  v.  Federal  Aviation 
Administration,  Respondent  (Docket  No. 
NY075209162) 

JOHNSON,  Evelyn  v.  Department  of  the  Air  Force 
(Docket  No.  SF075281 10563) 

WILLIAMS,  Matthew  D.  v.  General  Services  Admin- 
istration (Docket  No.  DC075281 10512) 
WOHLWEND,  Eileen  v.  Department  of  Health  and 
Human  Services  (Docket  No.  SE075281 10121) 
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ERRATA  WERE  ISSUED  IN  THE  FOLLOWING 
CASES: 

HURLEY,  Daniel  J.  v.  Department  of  Health  and 
Human  Services  (Docket  No.  NY075281 10046) 
PATTERSON,  James  R.  v.  Department  of  the  Navy 
(Docket  No.  AT035 119001) 

HALL,  Bruce  J.  v.  Department  of  the  Air  Force 
(Docket  No.  SF075209137) 
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FOR  YOUR  INFORMATION: 


DIGEST 

The  DIGEST  is  a monthly  publication  containing 
summaries  of  Board  orders  and  a list  of  other  Board 
orders  and  issuances.  It  is  available  from  the  Superin- 
tendent of  Documents  on  either  a subscription  or 
single  issue  basis.  The  price  for  a subscription  is  $14 
per  year;  ($17.50  outside  the  United  States).  Single 
issues  are  also  available  at  a price  of  $2 .00  per  issue; 
($2.50  outside  the  United  States).  Please  address 
subscription  or  purchase  inguiries  to:  Superintendent 
of  Documents,  U.S.  Government  Printing  Office, 
Washington,  D.C.  20402. 

INITIAL  DECISIONS 

Initial  decisions  made  in  the  regional  offices  are 
available  on  microfiche.  The  microfiche  and  its 
indexes  may  be  viewed  at  any  of  the  Board's  regional 
offices  or  in  the  library  at  the  Board's  central  office. 
To  subscribe  to  the  microfiche  "Federal  Employee 
Appeals  Decisions”  at  $150  per  year  for  microfiche 
and  index,  contact  the  National  Technical  Informa- 
tion Service,  5285  Port  Royal  Road,  Springfield, 
VA  22161. 


BOARD  ORDERS 

All  Board  orders,  opinions,  and  indexes  may  be 
viewed  in  the  Legal  Publications  Division,  Office  of 
the  Secretary.  Copies  of  individual  decisions  may  be 
obtained  by  sending  a written  reguest  to  the  Office  of 
the  Secretary,  Legal  Publications  Division,  Suite 
1404,  5205  Leesburg  Pike,  Falls  Church,  VA  22041. 
Reguests  should  include  appellant's  name,  docket 
number,  and  date  of  the  decision. 


The  DIGEST  is  produced  in  the  Office  of  the 
Secretary. 

Secretary:  Robert  E.  Taylor 
Director,  Legal  Publications  Division: 

Michael  H.  Hoxie 
Executive  Editor:  Ada  Kimsey 
Managing  Editor/Designer: 

Elizabeth  Principe 
Legal  Reviewers:  S.  E.  Tape 

Elva  A.  Barnett 
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DEFINITIONS: 


These  definitions  are  provided  for  clarification  pur- 
poses only  and  are  not  intended  to  convey  the  strict 
legal  meaning  of  the  term. 

Deciding  Official — the  official  who  renders  the  agen- 
cy's decision. 

Regional  Office — the  Board  office  authorized  to 
receive  appeals  from  the  area  where  the  appellant's 
duty  station  was  located  when  the  agency  action  was 
taken;  there  are  1 1 MSPB  regional  offices. 

Initial  Decision — the  regional  office  decision  made  by 
the  presiding  official  in  response  to  a petition  for  ap- 
peal. The  initial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with  the  Board  and 
granted.  In  that  case,  the  Board's  decision  becomes 
the  final  decision.  If  the  petition  for  review  is  denied, 
the  initial  decision  becomes  final  five  days  after  the  is- 
suance of  the  denial. 


Petition  for  Appeal — the  reguest  filed  with  a Board 
regional  office  for  review  of  an  agency  action. 

Petition  for  Review — the  reguest  filed  with  the  three- 
member  Board  in  Washington,  D.C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person  designated  by  the 
Board  to  preside  over  any  hearing  or  to  make  a deci- 
sion on  the  record.  The  presiding  official  referred  to 
in  the  DIGEST  summaries  is  usually  a Board  regional 
office  official  designated  by  the  Board  to  perform 
these  duties. 

Proposing  Official — the  agency  official  who  initiates 
an  action  to  be  taken  against  an  employee. 

Addendum  Decisions — addendum  decisions  deal  with 
attorney  fees. 
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